The Ukrainian framework of laws and regulations governing the relations of public-private partnership allowed revealing some features of the problem concerning the development of the public-private partnerships in the healthcare sector, as well as analyzing benefits and risks, conditions and directions of its transformations. The aim of the paper is to study the possibility of functioning mechanisms for public-private partnerships in the healthcare sector under the existing regulatory acts of Ukraine, as well as consideration of the possibility of improving the quality of procedures for the implementation of relevant projects based on effective organizational structure providing interaction between government and business. According to the research, one of the proposals for the effective implementation of this partnership in Ukraine is reduced to the amendments to certain regulations aimed at improving the mechanisms and eliminating obstacles which prevent the public-private partnership from wide use in the healthcare sector of Ukraine. Keywords: healthcare, public-private partnership, legal aspect, Ukrainian law.
Introduction
At the present stage of the healthcare sector reforming within the social and economic transformations in Ukraine, the issue of the state regulation of investments into the medical industry is coming to its edge. The main objective of the reform is to build a model of health care sector that would ensure equal and fair access for all members of society to necessary health care services, provide their quality and efficiency while maintaining socially accepted scope of government guarantees.
Under conditions of limited financial resources, the Government of Ukraine following the other countries success found a way of implementation of plans for the development of priority sectors, such as healthcare. One of the main outcomes is regulated by law relationships between the state and private business. In Western practice, this interaction is called Public-Private Partnership (PPP).
It is PPP that, in our opinion, can become productive form of interaction between state agencies, local governments and the private sector for financial aid to the healthcare sector. The main reason for its use is public budgets limitations and poor quality of health services, as well as the need to expand investment so that new technologies can be attracted. The government and business partnership will combine the capacity and the resources for synergistic effect and lead to an increase in the productivity of the health care sector.
Results of legislation analysis and suggestions for improving the mechanism for PPP in the healthcare sector in Ukraine were covered only in general terms in scientific articles and conference abstracts on economic issues. Consideration of the definition and reasons inhibiting the PPP in the healthcare sector in Ukraine within the legal aspect has not yet been raised. It is a direct justification of the novelty and the need of scientific research on this topic.
Describing the legal framework of PPP in the health care requires a thorough analysis of the legislation of Ukraine governing the respective relations, statistics databases, reasons that keep introducing PPP and the results of activities handled by the authorized bodies of government.
Results
The organizational principles of interaction between public partners and private partners in Ukraine, as well as the basic principles of PPP established on the contractual basis are reserved by the Act "PublicPrivate Partnership" issued on July 1, 2010 № 2404-VI (further -Act).
One of the areas of priority projects according to the Act refers to the healthcare sector. However, according to the Ministry of Economic Development and Trades of Ukraine, further -Ministry (Ministry, 2013, Status of implementation PPP) PPP in the health care sector in the first half of 2013 in Ukraine remains one of the least attractive areas for partnership projects. Besides, in the last year 227 PPP projects were launched. More than half of the projects -that is, 117 units, were within the scope of waste recycling. Other 56 projects were implemented in the area of collection, purification and distribution of water, 14 projects -in the field of construction and maintenance of transport infrastructure (including sea and river ports) and 40 projects -in other areas. Only 3 of them were in the field of health care.
At first glance, such figures are surprising: the healthcare sector is chronically under-funded and suffers lack of investments from the government. What prevents the promotion of PPP in the healthcare sector?
Paradoxically, the Constitution of Ukraine prevents PPP from effective development of the healthcare sector since it provides no economic efficiency and sense. The third part of the Article 49 of the Basic Law guarantees free of charge medical care provided by the publicly owned institutions and prohibits the reduction of the existing network of such institutions (Constitution of . Because of poor funding, healthcare institutions have repeatedly attempted to partially commercialize the provision of health services, but these attempts were stopped by the Constitutional Court of Ukraine (CCU). In its Act of 11/25/1998 № 15-rp/98 (case on paid medical services), the CCU declared certain medical provisions to be unconstitutional despite the Resolution of the Cabinet of Ministers of Ukraine of 09/17/1996 № 1138 "The list of payable services provided in public health institutions and in higher education institutions" (Resolution) that introduced wide range of paid medical services, put the provision of free health care services in public hospitals in their dependence on government funding and allowed medical institutions to accept payments for medical services liable to the compensation (Resolution, 1996) . In addition, the Constitutional Court pointed out the unacceptability of direct or shadow (through donations) "commercialization" of any medical services, failure of which may cause substantial harm to patients' health. Also, the CCU declared that this critical problem of budget financing the health care sector can be solved not only by means of introduction of a virtually unlimited list of paid medical services, but due to changes in conceptual approaches associated with the provision of the constitutional right of people to have high quality health care by developing, adopting and implementing national programs and health insurance. That would be a clear publicly guaranteed (including public financing) amount of free health care services for all citizens in the state.
In the later Act of /05/29/2002 № 10-rp/2002 the CCU interpreted the provisions of the third part of the Article 49 contained in the Constitution of Ukraine about free provision of medical care services in publicly owned institutions. According to the interpretation, publicly owned institutions provide medical treatment to all citizens regardless of their amount and without prior, current or future payments. So, it was finally confirmed that publicly owned institutions are "non-commercial" in Ukraine.
Therefore, in Ukraine medical services are payable only at private health care institutions; however, within the network of publicly owned health care institutions, services are payable if they are permitted by special laws and not urgent for people's health. The list of paid services is determined by the above mentioned Resolution. Thus, medical institutions are allowed to provide such payable services as cosmetic care (except recommended for medical reasons), the anonymous treatment of patients infected with diseases, sexually transmitted diseases, and patients with alcoholism and drug addiction (other than HIV tests and AIDS), infertility treatment including surgical techniques, artificial insemination and embryo implantation, health massage, gymnastics, procedures to prevent disease and promote health of adults, physical examinations, dental prosthetics and etc. However, this narrow scope of paid medical services is seen by the government agencies as a non-profit according to the State Inspection for Price of Ukraine (letter as of /07/21/2010 № 200-6-23/4213). Cost of such services may not include profit because according to the Article 2 of the Budget Code of Ukraine "health-care institutions are non-profit public institutions" (Budget Code of Ukraine, 2010).
Thus, the health care sector in Ukraine is unattractive to potential investors because of no investment returns. Hence, any public-private partnership will require more complex strategies for its implementation.
So, theoretically, one can establish a separate legal entity (a joint venture between public and private agents), which will be a direct recipient of investment and provide high-quality medical services to the population. Then, the compensation for such services will come primarily not from individuals, but from the state and local governments, within the agreement for public-private partnership.
In this case, the private partner may face another major regulatory problem. As payments for these services will be virtually the funds of the state or local government, these relations will be abided by the requirements of public procurement legislation.
According to the Article 6 of the Law, public procurement under PPP is considered to be procurement of goods, works and services. The Law of Ukraine "Public Procurement" required that the procurement of goods and services paid from public funds (including the state and local budgets, as well as public organizations and institutions) and worth over 100 thousand grivnas would be performed through tender procedure of supplier selection and conducted at least once a year. Also, in terms of public procurement legislation, involving a potential service provider in the PPP will not give it any advantage in the process of reviewing and evaluating the proposals submitted to the tender procedure, while the main criterion with 50% of weight for selecting a supplier is a price. Consequently, given the fact that the minimum term for PPP is 5 years, the private partners will be involved in procurement procedures annually along with other members which are not burdened with investment obligations and may offer a lower price. This, in turn, will break any economic sense of such partnership and create additional risks for investors.
However, an important exception in accordance with the Law of Ukraine "Public Procurement" is that medical services can be procured without a tender procedures due to another Law of Ukraine "The procedure for health system reform in Vinnytsia, Dnipropetrovsk, Donetsk and Kyiv regions". Hence, only these regions meet such a partnership with minimal risk to the private partners. However, even in the "pilot" regions, a private partner will depend on a stable budget funding to ensure a constant level of purchases during the partnership. Given the fact that state and local budgets in Ukraine are approved each year, and maintenance costs for PPP are not protected ensured, interests of a private partner are in such financial instruments as state or local warranties during the term of the partnership.
An important point is the term "competent authority" used in the Act and certain other legal documents regulating the implementation of PPP in Ukraine (Resolution of the Cabinet of Ministers of Ukraine of April 11, 2011 № 384 "Some aspects of the implementation of public-private partnership", "The procedure of providing public partners with information on the agreement of public-private partnership by private partner" of February 9, 2011 № 81, "State support of the implementation of public-private partnership" of March 17, 2011 № 279). Particularly in the field of medical care, the Ministry of Health of Ukraine is directly affected by these acts as a central executive body that provides implementation of state policy in the field of health care.
The Article 3 of the Law of Ukraine "The central authorities" determined that the organization, responsibility and procedures of the ministries and other central bodies of executive power are established by the Constitution of Ukraine and the above laws of Ukraine.
Paragraph 1 of the Regulations of the Ministry of Economic Development, approved by the Decree of the President of Ukraine of May 31, 2011 № 634, stipulates that the ministry is the designated authority on public-private partnerships.
The law provides that transactions, which imply assessment of effectiveness of the PPP implementation, the decision whether to implement PPP, definition of the private partner, the PPP government support in implementing and enforcing agreements concluded within the framework of PPP, may be done by the body authorized by the Cabinet of Ministers of Ukraine (under the Ministry of Economic Development and Trade of Ukraine).
That is, given the legal requirements to the relevant decision of the Cabinet of Ministers of Ukraine, Ministry of Health of Ukraine cannot be the competent authority and perform the above transactions. According to its statutes, the Ministry of Health has no legal rights other than periodic assignments of the President of Ukraine to offer to healthcare institutions, enterprises, institutions and organizations belonging to the Ministry of Health of Ukraine proposals regarding promotions of mutually beneficial cooperation with the private sector within the PPP.
During the recent annual meeting of medical specialists and coordinators of the healthcare system in Ukraine, participants agreed effective development of PPP in the healthcare sector. This agreement applies:
-To complete the establishment of a coherent legal framework for PPP at national and regional levels; -To provide appropriate structure within the Ministry of Health; -To introduce a system of training in the field of "public-private partnership"; -To promote PPP in the healthcare sector using the best models of cooperation of the state and business, including the improvement of equipment and facilities in the health care sector.
However, at present time, the appropriate measures are still inhibited.
Discussion
Thus, in general, Ukraine has the massive potential for the development of PPP in the health sector, but its practical implementation must address a number of fundamental issues, one of which is the primary contradiction in establishing the legal framework, in terms of strengthening the capacity of state authority in the development of PPP and transparent coordination of the authorities responsible for policy development in this area and monitoring the preparation and implementation of PPP projects.
The above mentioned will facilitate the development of different forms of PPP, which in turn will have a positive social and economic and other consequences in the form of job creation, income growth, expansion of budgets at different levels for achieving various socially useful purposes.
The PPP can exist only in the high-yield areas (such as subsoil) and only in case of attraction of world investors able to take on risks and work for the long term. Counting on the massive use of PPP is not necessary.
We consider it appropriate to amend the Act and improve the mechanisms of PPP. We offer the Cabinet of Ministers of Ukraine to prepare amendments to some laws of Ukraine aimed at the practical implementation of PPP, including:
-The Budget Code of Ukraine -in terms of the state financial support for PPP projects; -The Tax and Customs Code of Ukraine -in terms of making PPP as attractive for investments as other economic sectors;
-The Regulatory legislation -in terms of simplifying the procedure for obtaining permits for the winner of the competition during the selection of a private partner within PPP.
